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) filed compricing num-

Supreme Court |85 851 RPRC 0 et
R n, pe. ouls

Monroe County dimensions of the tract being

Decisten i roughly 2500 x 2000 feet. Devel-
,.“:,::m 'l.n;mm opment was begun about 1912 The
Ao Iarea covered by the complaint con-

Adelaide T, Thomson, 38 Corwin|SiSt® Of & FecunEIEE Spoce e
go::;‘ St;llakG!.\‘ S“J‘::n:;"'lh- ]10 western portion of Browncroft and
amsey Park, F. Wa arcellus
and Elizabeth J. Marcellus, his Iying slong the sssterly side of 4
wife rrhester Bocd s
3. Sewell and Mary K. Sewelf. g’lmmmoz:aa do?w::ewﬁ::t.bou;:;
A’ 1\»;117 30 Rdamsey Park, John lj ¢ in quo is bounded on the east
- Taylor and Mabel F. Taylor. |, , gireet called Ramsev Park,
his wife, 114 Windemere Roul |nq” .0 the north and south by

Helen ¥. Argetsinger, 155 Cor- Road
win Road, Amy A. Manson, 373 |Corwin Road and Dorchester
Berestord’ Road, Raymond A. respectively. The longer dimension

t.ander and Els ] of this rectangle is Jaid along Win-
wih.ermndCorwi:x ‘!rto:;la_ng::in};li:“" Road and Ramsey Park. It is
W. Clark, 115 Corwin Road, "W owned by the defendant Roch-
William F. Stanton and Martha €ster Savings Bank as the result of
N. Stanton, his wife. 84 Winde- |2 mortgage foreclosure and the

Gladys D, Wilder, his wife, 19 defendant Fred Bieger, Inc., which
Windemere all of Roches- Dropeses to develop it in accord-
ter. New York, individually and 8nce with a map recently prepared
in behalf of all other parties and fled in the Monroe County
similarly situated, Plaintiffs, vs. Clerk's office subdividing the area
Rochester Savings Bank, 47 Main into 22 lots. Fred Bieger. Inc. has
Street West. Rochester, New applied for a building permit to
York, Fred P. Bieger, Inc. and erect on one of these lots fronting
Fred P. Bieger, 829 Highland on Winton Road a frame dwelling
Avenue, Brighton, New York, with built-in garage at an estimat-
Defendants. ed cos:o o: ss.ao.oo. t‘hhee .{mn: wall
] eel om ree
1,01:&?:; B, ek, Aftorney for * 'lt‘l,:ls proposed house is Inferior
¢ X : in quality to the homes that have
Harris, Beach. Keating. Wilcox & poen erected throughout the

-|Dale (Harlan F. Calkins and Ed- Browneroft tract and. if erected.

ward Harris, Jr., of counsel) attor- ;i iallv mage the nearer
:1:83': gl;‘ :etendam Pochester Sav- :;:’lu:\n:-lcnaﬂ, damag
#a Brown Brothers Cmpanv were
Fred Wiedman. attorney for primarily in the nurserv husiness
defendants Fred Bieger. Inc.. and and the develooment of the Brown-
Fred Bieger. croft tract was doubtless nided _bv
Van Voorhis, J.—The complaint the rather eclaborate landseaning
alleges that the plaintiffs are own- not enlv of the area now pronosed
ers of residential properties in a to be built upon but alen of the
portion of the City of Rochester, spaces between the sidewnlks and

New York. known as Browncroft, curbstones throughout the tract,
and that the defendants own or|The eastern portion mereed into

have some interest in vacant land|the country. which lent a enthurban
in another portion of Browneroft aspect. Winton Road on the wesl,
on which plaintiffs seek to. enjoin where the premises in suit are
the erection of houses or other|located, had been settled at an
structures. If unsuccessful ir ob-|earlier date and was mare urhan
taining that relief, plaintiffs apply|in character. Buildines alon® Win-
for an adjudication determining|ton Road outside of the Rrown-
what building restrictions are ap-| croft tract are less costly than resi-
plicable to said arca and for an|dences in the tract, and stores and
injunction restraining defendants| other commercial sfructures have
from violating such restrictions. | been built and are in use on Win-

residential subdivision shown by GContinned on Pace 3

v
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public thoroughfare known as|

|

mere Road, Lot S. Wilder and Bank plans to sell this land 1o the

The Browreroft tract is a large|ton Road. It is partly to form a



COURT RULINGS

the Monroe County Clark's office
referred to in any of tte deeds of
conveyance which describes this

Continued from Page 1
buffer betveen Wintor Road and
their homes that plaintiffs desire to

have the premises described in the
complaint tept vacant even though

allowed to grow wild as has been ™

as a park or by any kind of

tion indicating that it was

to be set aside as a common for

the enjoyment of the other lot

owners; and still less have any con-
i out

hibiti

B tldi 1

ita conditin for the paal

Open
ong step
cumstance that people may have
been attracted to the subdivision

or ing o

such sorvitude upen the area !aw;
the benefit of plaintiffs or any lot
owners in Browneroft The plain-
tiffs might be entitled te have this
:nd W‘mn if they were able

many years ago by the 1
beauty

sion that there is a negaulive cove-
nant running with the land forever
enjoining tie construction of houses
S and et e
v prepas or
tHial Dy plaintifs counash vet in
question

response to a direct from
the Court he has been unable to

discover ary map or plat on file in|°f

of this area to the conclu-|

County Court

Filkd December 27
Hilda Cemfort et ano v Henry G
Hrankowsky et ano, d/b/a Henry
Eleetric Cec et ane — Slipulation of)
discontinuince — Ben E Solin for

plffs.
Rethig Realty Corp v Anthony|

Nero et al — Complaint for fore-
|closure of lax lien certificate, lot 17,
|Section 1, Wakelee Farm tr—Acher
N Shapiro for plff.

Tri-Courty Realty Corp v Georgia

bring lves witkin the rule
reiterated by g
Williamson v

Sl

05 Misc.

“park’ area was contemplated as l"!‘m of a mere plan or lntention
possibility. Not only does this fail o the developers to keep this area
io support the position of the plain- ®en would not amount tc a prom-
tiffs with respect to keeping it i® or undertaking on tleir part,
vacant, but it is a positive indica- |Por would it be proof igainst a
ton that bullding upon the area bona fide change in their plans in
was always in mind and is opposed |'1¢ course of time. There is no
o the existence of any 7
perpetually to refrain from do- | representation except of in exist-
ing so. | ing fact. Therm is no quesion here
The rulings of the Court during o “promissory” fraud since to es-
ihe trial hav: been made upon the talslish that there must lave bpeen
asswmiption although without de- }""" misstatoment of a present in-
ciding) that f there were evidence | tintion or the representaton of an
to sustain such a contention a ' intention or state of mind that does
cause of acion could be estab. Mot exist. Adams vs Gillig (199 N.
lished to prohibit a defendant Y. 314). Here this “park"” ipace has
from building by estoppel or due rmained open for ovar thirty
o fraud in the absence of written 32ars, no charge is preseited that

8. 1
485, aff'd. 195 App. Div. 992,
Y. 657, that “a party who sells a
lot according to a map shoul
held to his ln:ﬂlled covenan
easement in of the stree

233 N.

a8

adds
_the property sold” A dozen
maps of portions of Browncroft
have been offered in evidence but
upon all of them whers this area
is set forth, it is indicsted merely

as land any
designation to indicate that it was
reserved for any purpyse. On a
few of these maps it iz shown as
partly subdivided into lots. Miling
a subdivision map wkich leaves
part of the area on it unsubdivided
in no sense signifies a ccvenant that
the unsubdivided portion shall
always remain vacant. Any such
ruling would cast a cloud upon the
title to
tract since there is scarcely a por-
tion of B ft which was not

Herman el al—Order g
action and cancelling lis pendens —
Asher N Shapiro for piff.
Assooiates Riscount Corp v Ed
ard S popas bry

set forth at some time as unsub-
divided upon a map filed to show
the lot scheme for some other area,

babl J. 3rown and

Wi
for $280.01-Thomas J/Meagher for
judgment :reditor.

Union Trust Co v J Whitney
Cooper — Garnishee execution for
$180.90—Isael Schoenberg for judg-
ment creditor, |

Fled December 28

Gosnell Paint & Wallpaper Co

Inc. v Hezrold Doran — Garnish

P Charles
George J. Kaelber, who owned and
d the devel com-
panies, had in mind that the space
si their homes would be
the last to be subdivided and that
for an indefinite period of time
they would keep it landscaped for
the sake of their own homes and
to help attract public attention to
ft. It is i i

of the hoases in the|

ar running with the land. vhen the attention of prospective
It suffices t say not only that purchasers was directed to this
plaintiffs have failed in proving ‘park” the tract developers had

A

P or

part of deferndants ear their prodo- mme diffarer: uso of it Naever-
cessors in interest sufficient to tieless they reserved the right to
create an esoppel or form a basis subdivide andi build tiereon as
for a charge of fraud, but also that shown by the covenant in the
evidence is lacking to show that deeds in plaintiffs’ chain; of title
the plaintiffs had notice of any-|mspecting the possible coistruction
thing of this kind or relied thereon |cf houses on the west siie of the
in purchasing or building. Nor was | &reet kno R v

# ehowm ¢ aon hraught rhish is ir =

home to the defendants. Even if teing set aside as a

“These

s part.
the advertisiag literature and other:m{engn'-i were brought home to
sales propaganda which plaintiffs piaintiffs on their abstracs of title

offered in evidence had been ad- and demonstrate that it was gen-
mitted, it wiuld have fallen short'erally Know:n that even I the de-
of a promise to keep the so-called |velopers did not plan to build in
“park” land vacant, or of a rep- | the “park” they were deflsitely not
resentation fhat it would never be mmitting themselves to the con-
subdivided, nor would it have trary.

shown that it was relied on by the! Plaintiffs' demand that this area
plaintiffs or brought to the atten- tounded by Winton Road Corwin
tion of the defendants. The word Foad, Ramser Park and Dorches-
“Park™ shown upon the city plat ter Road be kept open ard further
book does 1ot correspond to any building thereon be completely en-
map referrel to in any deed or jiined and prohibited i3 over-
conveyance nor. if the plat book be ruled. Likewise overruled for rea-
azsswned to be desciptive of “"'|l”"’ stated under the mixt topic,
geography it the time when it|is plaintiff's subordinat¢ conten-
was published, would that consti-|ton that if dwellings canbe erect-
tute a or rep ' ¢d anywhere in this zrea lhey must
that this land would slways re- be confined to the wes side of
main in tha: condition. This would Famsey Park and not be con-
etili be true if the plaintiffs had

succeeded n proving that this ton Road.
page in the plat book was exam- Building Restrictions on the Land
ined by the attorneys for defend- in the “Park"”

ant Rochest:r Savings Bank. Even

execution for $16048 — Israel
Sticantang foe S al

Surrogate’s Court

Filed December 27
Petitions for Proof of Will
YOUNG, MARGARET M — Die¢
Nov 28—No real prop; p ?

that

If unsuccessful

: cffort to

t sich thing a5 a fraudubnt mis-

on the already conceived a plan to make '

structed upon the east sids of Win. |

Br
they may have considered that
there was Utle nved W culer fule
any engagement respeciing the use
of this area knowing that they har-
bored no present intention of doing
anything else with it. That they
had no such a thought may be sur-
mised from the circumstance that
no structures have been erected
th for ds of thirty

prop does not exceed $1,000—Nix-
on, H, M & D for pet.
WAGONER, JAMES H—Died Dec §
Roal yrop cotimated §5,000; per-
sonal prp estimated $6,000—Lieb-
schutz, :‘& S for pet.
A

il bn Denbnia

years, On the other hand, absence
of intention to buih‘i \Inpotn wmal
property is not equivalen! a
emmm’t not tn build. The record
establishes that there was no pur-
pose to commit thems:lves to re-

fenin from ever subdividing. In the have been transmitted to eithe:

HAVE WOt v

‘rom €Ver Subdivking, In ine

in- plaintiff
of title of some of the plain- plaintiffs o et oot Gat e

inim t of lots | parties herdto were familiar with
s i t ?vahatever was done in

se restrictive covenants fixing | a

mdinn fronting on the w
! Ramsey Park, which pr
levelopment

-~

laintiffs had testified that they
wers induoed tn huy as a result of
their attention having been called
to the landicaping in this portion
of the tract that would not have
given them the right to assume an
undertaking by the tract develop-
ers that it would never be
changed, The strongest evidence of
this sort is the testimony of Linus
S, Appleby, but even he did not say
that anythirg more was represent-
ed to him fian that the developers

cant. plaintiffs
waaers that the propused slruclure
bor the erection of whict Fred P,
Bieger, Inc., has obtaine¢ a build-
ng permit from the City of Roch-
ester would violate othe: restrict-
e covenants The building permit
calls for a $550000 house fronting
e Wintor Road to be lbcated 40
feet from the front lot Ine and 5
feet from the nearest sid: lot line,
and to consist of a single family
éwelling with attachec garage.

keep the “park”

‘an indefini® period of time, wnd that  the

ale

sart of t‘ﬁls“ai'ail the paintiffs since 18 €XiSt~ wircent ynat garages shall be|

meant to keep this ares open 0T py,iniigs contend under this point

a proposed  strudure vio-
lates building restrictiors (1) in
costing less than $10,00000, (2) in
OSUNE 1eS5 tnan VM, 12) In
being located less than sixty feet|
‘rom the front lot line, end (3) in,
being constructed with » built-in
zarage instead of having a separate |
P POy . i

!this informstion was not shown to

.

or defendants. If it be

the line

103 nrometion It wonld etill not

CLASSIFIED ADS

placed only on the rear line of the
lot.
This contention of piaintiffs ls\

wverruled and thelr applcation for
an injunction to preveni the erec-

e

|tion on Winion Road of the house
|for which a buifing permit has

:o(deed which was used by Brown-
,croft Realty Corporation in con-
veying many lots, including those
belonging to s)me of the plaintiffs
contains the fdlowing phraseology:
“Should it ever be decided to sub-
divide that portion of the tract
fronting on th: west side of Ram-
sey Park. it stall be used for resi-
dence purposes only, and no double
house, Boston flat nor apartmen:
nouse shall ever be built upon any
lot in such subdivision, also all
dwellings are 'o face the west sige
of Ramsey Paik.

“No dwellirg shall be erected
upon the west side of Ramsey Park
costing less thin $4.500.00 0 buua,
the foundatior of which shall be
within 60 feet of the front lot line,
nor within five feet of either of the
side lot lines” As will be pointed
out, this $450) minimum cost re-
civietion was aftorwards incrcased
to $10.000. Nevertheless the lan-
muage thus employved does not ren-
der these restrictions applicable to
the frontage >n the east side of
Winton Road tut only to “that por-
tion of the ftract fronting on the

ide Famsey Park" Plain-

Py AR

: o Tnn
guage interpreted as though it re-
ferred to all of the land between
Ramsey Park and Winton Road
calls for an uwtenable canstruction
| The method o! creating restrictions
! in the Brownroft tract was to im-
pese them on lots fronting on des-
ignated streets. Sometimes these
were different on differen: streets.
sometimes they were alike. Thus.
| for example, in the same instru-
ments creating the restrictions ap-
| plicable to the west side of Ram-
sey Park it isstated that “no dwell-
| ing shall be erected on the east side
of Ramsey Park” except in similar
manner to thase on the went ride,
Plainly the laiter covenant was not
designed to cover all of the land
extending fran the east side of
Ramsey Park to the west side of
the street bounding the next block.
any more thin the corresponding
covenant referring to the portion
of the tract ‘ronting on the west
side of Ramsey Park was intended
to apply to all of the land between
| the west side of Ramsey Park and
| the east side of Winton Road which
| is the westerly boundary of the
| tract. If this covenant had been
designed to over the frontage on
| the east side of Winton Road, it
would have been ecasy to say so
| If there coulc be any doubt upon
the point, it would be removed by
the clause thit “all dwellings are
to face the west side of Ramsey
Park.” If plaintiffs were correct in
contending fhat this restrictive
covenant applied to Winton Road.

| Continued om Page 4

FOR YOUR
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Fresh Cooked
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CHOW MEIN

‘To Take Out  Easy To Serve
673 MONROE AVE.

"| WEST HIGH Ferrace — Immediats been issued is denied fcr the rea-
:ée?.r f:ﬂﬂi&”&n"ﬂﬂm ". possessior. Move in next week. son that no restrictions have been
260, ' | Six room single, One of the nicest imposed on the Winton Foad front-

homes
experienced. Knowl- 15 $10,500. Shea, Monros 4077,
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age on the west sde of MICOM!.'- It was conveyed to

Park, if Browncroft Realty Corpora- Brownernft Realty Corporation in

COURT RUI‘INGS tion had owned the “park” at the 1930 by a deed which was on tie
time these restrictioass were created ro:l:o!dbnd“m th:d dln‘;: chain :'t
and had retained it until the pres- title when it passed 1o Bank

Sonitaned. teem Bags # ent time. In truth and in m'n;h.mmuuuw BENT

then &l houses rected Browneroft Realty Corporation di Vi

on would need :: : :m":i‘;,not obtain title to the “park” until 'ing this period also took mortgages

their back doors toward the steet 1930, and Brown Bnthers Company upon otier neighbering

Plaintiffs' contention that this soy- was the owner whem the deeds 1o in whos chain of title the same

enant implies that no structures plaintifis or their predecessors in'mtrleu(m are set forth.

are W be bullt on Winton Eoad inierest were given by Bro Ll Jud may by entered dis-

merely adds one unfounded Pealty Corporaton. Defendant missing the complaint in so far as

assumption to another. It presup- Rochester Savings Bank became
poses, contrary to the languag of
the deeds, that these restrictions
are irtended to apply to Wiiton

owner of
;in 1932.
Nevertheless the Court is satisfied

the “park® by foreclosure

it asks fHr an injunction restraining
/the construction of the house jor
'which a building permit has been
issued ox Lot 19 of the Bieger sub-

Road as well as to Ramscy Fark. (hat these resirictions, including the division fronting on Winton Roud,

from which it is reasoned that
since it would be incongruous to
apply them to Winton Road unless
the space between the two streets

were subdivided into a single tier
of low extending from stroo: to

street, that must have been the
purpoie so that the houses culd
tace Ramsey Park leaving heir
backyirds vacant on Winton Road.

No such plan as this could lave
been n the minds of the fract
developers. The distance betveen
Winton Koad and Ramsey Parg i$
such a to allow room for two iers
Wf lot: fully as deep as the wsual
depth of lots in the tract. In at-
‘achiny these restrictions to wop-
erty fronting on the west side of
Rameey Park, the Browncoft
Realty Corporation was folloving
the seme method that had keen
adopted in attaching restrictions to
Yois @cording to the streets on
which they front elsewhere through-
cut the tract.

The question of implied resiric-
slons has been discussed at svme
‘ength in the briefs, and the aten-|

$10,000.00 minimun construction

‘and establishing the restricticns

cost, are enforceable against all Jotg upon the lots fronting on the wsst

on the west side of Ramsey Park.
This results from the circumstances
that when Browncrft Realty Cor-
poration acquired e 10 1ne park’”
in 1930, it became baund by ¢stoppel
to carry out the restrictive coven-
‘ants which !t had asumed to make
respecting he west side of Rom-
sey Park while the latter was #ill
owned by Brown Brethers Company.

T weit! B mninrad st Tatas shne =e |

the time when the {efendant Roch-
ester Savings Ban) acquired utle
in 1932, it had notire of the exist-
ence of these resinctions,

Tne Courls have occasionaly
been cslled upon ty deal with the
situation which resalts where per-
sons covenant with respect 10 after
acquired property. Thus a grantor
in a deed containizg covenants of
warranly  or quic enjoyment ls
‘estopped t¢ deny that it did not

'pass title 1o progerty which he |
'afterwards obtains. The same prin-

|

‘side of Bamsey Park to be as above
'stated.
| Dated: December 2!, 1946.

Autamobile Conditional
Sales

Wolk Bros Co — George Murmay
and wile 46 DeSoto sed $115785:
LE RO LNESULE R Fayin Spe 9w,
| Doyles Main Motors — Frank
| Slaymaker 39 Chev 4 door $57084.
! Cool Chevrolet Co—Bert Mehl-
enbecher 40 Chevrolet sed $40425,

Judge Motor Corp—Richard Far-
‘den 126 Christian ave 46 Ford sed

$798.90.
| Schaufelberger Bros — Hanld
| Smith 4 Hudson sed $828.48.

Mack Motors — Elmer Fahrer 40
Chevrokt station wagon $386.70,

LEGALS, FIRST INSERTION

ciple has been appiied to negative NOTIOE OF DISSOLUTION OF

siun of the Court hag been directed |COVEnants burdening real esiate
by bot: sides to the case of Bristo]l Subsequenily acqui'eéd by the cov-
ve Wondward. 251 N. Y. 275. Daubt- ¢nantor or by ancther who takes
Yess there are instances where re- title with notice of the covenants

ciprocsl restrictions, even if wex-
pressed. will be implied on the part
of a grantor. although it was stated
in thecase cited (p. 285): “If resric-
sons evidenced by covenant and
vinding in their terms upon the
‘ard of the grantee are to be read
z* mesning that the grantor imposes
@ MRe restriction upon any land
retained by him, tke inference may
rot be drawn without somethirg to

snow that exact uniformity ir re-

spect »f all restrictions was of the
vs2ener of the project.” the whole
point is one of intention. In the
anseneed ol the aynraecinn nf a ranae

;(Lewis vs. Collme:, 120 N, Y. 227;
see also New Yak Phonograph
(Co. vs. Devaga, 121 App. Div. 222,
232). Even 1nough the corporase
entlity of Browncmoft Realty Cor-
poration be not disregarded, it can-
\not escape the restrictions which
/it bargained to create against the
(frontage on the west side of Ramsey
‘PArk becausée 1o M0 11 acqured
the west sid¢ of Famsey Park.
The lien or .» mortgage ci the
Rochester Savings Bank on tihe
“park” given in 1915 was supericr

‘to these restriction: and they could |

‘have heen rut aff n the sheanm. of

Thst constituted an express caven- |Cases concerning whether there is

ant by Browncroft Realty Compora-

jany bmit 1o the lengih of ame

CORPFPORATION

STATE OF NEW
ment of State, 58:
1 Do Hereby Certify that a cer-
tifieate of dissolution of J. . Wil:on
Compnry hax been fled in thix de-
partment thiz day and that it ape
pears therefrom that such co
1lon nas complisd With =ection one
) trec and five of the Stock Cor-
tist Law, and that it is dis-

YORK — Depasrt-

Glven In Duplicate under
my hand and officia]l =eal of
the Department of State. at

(Seal) he ity of Albany. this
IWHRIV-SIRTN ey o erim-
wer. one thousand nine han-
ired and forty-six.

THOMAS J. CURRAN

Secretary of Staw

P Sy By Bdward D. Harper,
Deputy Secretary of State

PR e B e |

tion 'o various purchasers, irclud- during which a corporation remaing
ing directly or by means of con- chargeable with nouce thus ac-
veyances plaintiffs Marcellus, Sew- [quired. If nouce b once imput-
ell, Argetsinger, Lander and Stan- able to a corporation it has been
ton, that the frontage on the west stited that the siosequent sever-
ade of Ramscy Park woull be lance of conncction with ithe corpora- |
used only in the manner sated. lon of the agent of officer does not
These covenants ran with the land. |affect the force of the imputation
In the case of lots owned by Lan- ' of notice even if Liere has been no
der and Stanton the deeds from |actual communication by him of

Browreroft Realty Corporatior spe-
Cify SIVO0000 nstead ol 90040
as the minimum cost of construc-
ton HHr dwellings on the wes! side
of Rimsey Park. The latter iwo
deeds were given June 24, 1921 and
July W, 1922, respectively, At ibout
this tme Browncroft Realty Cor-
poration decided to raise the mini-
mum cost restriction (o $10.800.00
on both sides of Ramsey Park and
elsewlere in that vicinity, a¢ ap-
pears from these and other deeds
n evidence. No further discuszion

is re ired to show that these flain-
tiffs would be entitled to enforce

l

'the information |Fletcher, supra,
'Section 801). HOWwVer hiS may be,
|it seems to the Court that a corpor-
ate mortgagee shotld be held to be
conversant with facls ascertained
in the making of : loan for at Jeast
as long as the lom is outstanding
These mortgages or parks of Lots 118
and 119 Windemere Road were

'quired the "park® land described
in the complaint by referee’s deed
in 1932, and remained outstandin
unul they were Iischarged Apri
12, 1840. It does not matter that
when the Bank Lok these mort-

these restrictions, including the$10,- |gages in 1922 and 1928 the “park™
000.00 minimum, sgainst the front. lwag still owned by Brown Brothers

taken by the Baik before it ac-



